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ENVIRONMENTAL PROTECTION ACT 1999 — LAND CLEARANCE 
Grievance 

DR G.G. JACOBS (Eyre) [9.47 am]: I thank the Minister for Environment for taking my grievance; he has 
some knowledge of this matter. It is not the first time I have grieved in this place about this issue. It is about the 
legislation which, upon my entry into this space, created my involvement with landholders who were being 
entrapped by the clearing legislation, particularly the clearing of revegetation. In fact, it was revegetation that 
had occurred inside their boundary on their freehold land. There was some confusion in the interpretation of the 
Environmental Protection Act 1999, particularly around section 18 pertaining to re-clearing. There is some 
inconsistency; there are difficulties in interpretation and there is a lack of surety.  

When I grieved to the minister’s predecessor, it potentially involved over 1 000 farmers in Western Australia; 
there was no concept of commonsense offsets. I will give the minister an example. A farmer had about two 
hectares inside his boundary; there was some regrowth vegetation that the sheep and cattle had been into; it was 
degraded; however, in the same paddock he had done significant rehabilitation work to salt-affected land. He had 
planted some 6 000 trees, had done some fencing around those trees and had done significant rehabilitation. 
After cleaning up the scrubby bush that the stock had been into about two to three hectares inside his boundary, 
he was then served with a notice. It is his involvement in that process that has again brought me to the third time 
I have grieved on this issue. I thought it appropriate to make the new Minister for Environment very aware that 
work must be done to make changes to these regulations to improve interpretation, take away the inconsistencies 
and give surety to farmers and landholders.  

My other concern is with the legislation’s implementation. If there is a question of whether clearing or re-
clearing of vegetation has occurred—I will just explain the issue of the 10-year rule—and if vegetation regrows 
inside the boundary of a person’s freehold land, and that revegetation is less than 10 years old, that person does 
not need a permit to clear. If the vegetation is more than 10 years old, a permit is likely required. We had a 
meeting with the previous minister. I invite the new minister to meet with some of the farmers in my electorate 
so that he can become aware of some of the inconsistencies and difficulties with interpretation in this area of the 
legislation. One question that was asked at a meeting of 150 farmers and Minister Marmion was: when is a 
permit required; is this “clearing” or is it just the cleaning up of a bit of old dead bush? Those issues have led to 
significant pain and the entrapment of farmers and landholders.  

The interview process is quite interesting. I was asked to be a witness at one of these interviews. Although all the 
information I have from the agencies is that this is a voluntary process and is not subject to prosecution, the 
interview I saw was almost Gestapo-like. The minister and the new environment regulation body must look at 
some of these implementation processes. That department also needs to do its own due diligence because the 
main trigger to an interview and the question about whether clearing was done within the act and the regulations 
is aerial photography evidence. The rest of it is done not by due diligence of the department, but by putting 
landholders through an interview process that the agency says is voluntary and not subject to prosecution, 
although one landowner in my electorate was asked whether he would like to bring a lawyer. The other thing that 
was made clear to the landholder was that anything he said might be used as evidence in a prosecution. There is 
a need to look at the new environment regulation. I would have liked to see a word other than “regulation” 
used—perhaps “environmental risk management”. I do not want to see Gestapo-like processes continue. I, with 
the Minister for Agriculture and Food, invite the Minister for Environment to Esperance. The minister may 
welcome an excuse to get out of the city and meet some farmers on this very important issue that needs 
addressing by the minister, the department and the new environment regulation authority. 
MR A.P. JACOB (Ocean Reef — Minister for Environment) [9.54 am]: I thank the member for Eyre for this 
grievance. He has championed this issue very strongly many times in this place on behalf of his constituents with 
me as the new Minister for Environment and with the previous Minister for Environment, and I congratulate him 
for that. The member’s grievance motion relates to item 14 of regulation 5 of the Environmental Protection 
(Clearing of Native Vegetation) Regulations 2004—specifically the clearing of native vegetation—and much of 
his comment revolved around what is known as the “10-year regrowth provision”. This provision allows for the 
continued use of land that has been lawfully cleared within the previous 10 years for pasture, cultivation or 
forestry, provided that any re-clearing does not exceed the maximum extent to which the land was used in those 
10 years. The exemption does not prevent the use of the land for any of these land uses, provided that the 
clearing is only to the extent necessary to enable the land to be used to the maximum extent it has been used in 
those 10 years. The interpretation of the regrowth provision has certainly been the focus of community 
information and education and, as the member said, has been an area of confusion for local landowners also. I 
recognise that, as has the government — 
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Mr C.J. Tallentire: Minister, you need to point that out to those farmers, those constituents who argued for that 
10-year provision. Previously the definition for regrowth was two years. I sat around the negotiating table and 
had to accept that it was a 10-year definition. 

MR A.P. JACOB: I am sure we will have discussions on this but, if it is all right, I will address the member for 
Eyre’s grievance. On 22 January, 2013, in response to an earlier grievance raised by the member for Eyre 
regarding the regulation of clearing native vegetation and particularly the regrowth provisions, the government 
arranged a public native vegetation forum in Esperance. This forum was attended by the then Minister for 
Environment—now the Minister for Mines and Petroleum—the member for Eyre, the director general for the 
then Department of Environment and Conservation and other representatives from that department. The topics 
discussed included confusion about legislation, such as the member is raising again. Perhaps we need to look at 
addressing that matter again if it persists. I should have said right at the outset that we will certainly find the time 
to take the member for Eyre up on his invitation. The discussion also revolved around the department’s 
implementation of the statutory requirements and the impediment to farming operations and reduced 
profitability, which farmers face following a prohibition on clearing vegetation. My commitment to the member 
is that I will stand by the commitments made by my predecessor in this area and that I am only too happy to visit 
and chat about this further. 
Dr G.G. Jacobs: I will show you the easement for the eastern boundary of the state barrier fence as well.  
Mr A.P. JACOB: Yes, we will try to roll them in together, unless we can sneak in two visits! 
The Department of Environment Regulation is responsible for investigating reports of alleged unauthorised 
clearing of native vegetation. For the department to initiate a prosecution, a prima facie case must be established 
and the prosecution must be in the public interest. The member referred to the use of aerial photography, which I 
have looked at since coming into this role and have found to be a particularly interesting tool. It is very high-tech 
these days, and I imagine the enforcement capability of aerial photography now is far superior to what was 
available in 2004 when these regulations first came in. 
Mr A.P. Jacob: They still have to do their own due diligence in this area.  
Mr A.P. JACOB: Yes.  
Also, determining the public interest test for a prosecution requires the consideration of a broad range of factors, 
which, when taken together, will determine on balance whether it is appropriate to proceed. These issues, 
including factors that weigh for or against a prosecution, are also contained in the department’s enforcement and 
prosecution policy. In order to establish the fact, the department officers, in accordance with well-established 
education procedures practised by most regulatory agencies, need to interview those potentially involved. This 
picks up on some of the due diligence provisions. They are required to interview those involved in the alleged 
unauthorised clearing. The regulations are clear and the investigation procedures are also standard practice. I 
assure the member that there is absolutely no intent on behalf of the government to entrap farmers.  

Following several reviews and the government’s commitment in its 2013 election campaign to review and 
reform native vegetation clearing elements of the Environmental Protection Act, the government will pursue 
amendments to the act to streamline administrative processes, to improve regulatory effectiveness and to address 
identified shortcomings in legislation in line with the government’s approvals reform agenda. Amendments to 
the Environmental Protection Act are also proposed to provide for fines for the offence of unlawful clearing, 
without the need to attend court. Such amendments will be quite significant for removing what has been seen as 
an element of criminality to this issue. Bringing enforcement more in line with fines enforcement provisions 
when it is required will go a long way to addressing a lot of concerns, and I foreshadow that we will be pursuing 
those. 
In addition to considering amendments to the Environmental Protection Act, the government will be considering 
amendments to the native vegetation clearing regulations. These amendments are with a view to creating a more 
efficient system allowing — 
Mr C.J. Tallentire: Weakening the legislation. 

The SPEAKER: Member for Gosnells! 
Mr A.P. JACOB: I am happy to address a grievance from the member for Gosnells later but I will address the 
member for Eyre’s grievance now. A fines enforcement model is quite a significant change from requiring a 
person to appear before court, which has an element of criminality to it in this case. I actually think this is a quite 
positive step forward and one that will be very welcome in the member for Eyre’s electorate. 

The government is also committed, member for Eyre, as a matter of priority, to a new biodiversity conservation 
act that will replace the Wildlife Conservation Act. That type of legislation has been talked about in this place 
for decades. I look forward to updating all members on the progress of these proposed amendments in the future. 
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